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Before the
COPYRZGHT ROYALTY TRIBUNAL

Washington, D. C.

Zn the Matter of

1992 PUBLZC BROADCASTING

RATS ADJUSTMEST PROCSEDZNG

)
) CRT Docket No. 92-R~PBSA

)
)

V 0

STATE OP VIRGINIA ) as'ITY

OF ALEXANDRIA )

1. I am Senior Vice President, General Counsel and,

Secretary of the Public Broadcasting Service ("PSS"),

located at 1320 Braddock Place, Alexandria, Virginia 22314.

I submit this affidavit an behalf of PBS and its 197 member

stations in connection with the 1992 rate ad)ustment

proceedings of the Copyright Royalty Tribunal ("CRT")

pursuant to Section 118 of the Copyright Act, 17 U ~ S.C.

$ 1Dl ~ ~ Pursuant to the CRT's order of September 15,

199'2, X present herein the direct case of PSS with respect

to both phases of this proceeding: (i) the determination of

reasonable royalty rates for the owners of copyrights in

musical works and (ii) the determination of an appropriate

royalty for owners of rights in pictorial, graphic and
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sculptural works. As described below, PBS'irect case
consists of the submission of voluntary a eements

negotiated with organiaations representing composers, music
publishers and visual artists (these agreements comprise
Public Broadcasting Emhibits ("PS Exhs ~ +) 3 lR, filed
concurrently herewith), proposals with respect to the
appropriate rates to he paid pursuant to Sections 304.4
(performing rights), 304.7 (recording rights) and 304.s
(visual rights) of the relevant CRT Regulations, and the
basis and support for the recommendations put forward by PSS

in that regard.

Ãueic Phase of QroceedQm
A. Perforaina Riehts Rovaltiee

2. The American society of Composers, Authors and
Publishers (~ASCAP") is a music performing rights
organisation that licenses public performing rights to the
copyrighted musical compositions of its more than 50,000
members. These members include composers, lyric writers,
and music publishers. pSS and National public Radio ("NpR")

(collectively, "Public Broadcasting" ) have reached agreement
with ASCAP with respect to royalty payments to .be paid, to
'4~4+ hy Public Broadcasting for the years 1993-1997'4'fthis Agreement, dated October 19, 1992 is Ps Exh-



APR 18 '96 88:52AM PBS LEGAL P.4

This Agreement calls for equal, flat annual payments to

be made by Public Broadcasting in each year of the five-year

1993-1997 license term. Xn comparison to the fees called

for under the prior 2.988™1992 license agreement between

ASCaP and Public Broadcasting (~ 1987 PSS-NPR Exhibit J;

198'l Tr. 15, 28), the agreed-upon amounts for this new

voluntary license agreement reflect, in total, a fifteen

percent increase in the fees payable to ASCAP over the term

of the license.
3. Broadcast Susie, Inc. ("SNT.") is a music perform

ing rights organisation that licenses public performing

rights to the copyrighted musical works of its approximately

150,000 writer and publisher affiliates. Public Broad-

casting has reached agreement with BMI with respect to the

compulsory royalty payments to be paid to BMI by Public

Broadcasting for the years 1993-1997. A copy of this

Agreement, dated October I'l, 1992, is PB Exh. 4. Although,

pursuant to a separate letter agreement, the parties have

agreed, to keep confidential the specific rates and terms of

payment for the new ESIZ License, the fee arrangements igreed

upon with st Cor the 1993 1997 period are consistent--

both in structure (i.a, equal, flat annual payments) and in

the level of fee increase from the prior, 1988 1992
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voluntazy license agz'cement — with the nsw license terms

agreed upon with ASCAP.

4. SESAC also licenses music performing rights on

behalf of its members. On November 24, 1987, Public

Broadcasting entered into an agreemsnt with SESAC for the

period 1988-1992, which calle4 for equal, flat annual

payments to SESAC. The parties agrse4 to keep the specific

sums paid, to SRSAC confidential, and to incorporate said

payment, terms in a conf idsntial side-agreemsnt. Pursuant to

the provisions of Paragraph 2(b) of the main agrssmsnt, the

parties have extended the terms contained in both the

license agzeemsnt and side-agreement through December 31,

1997, and Public Broa4casting will continue to pay at the

same flat annual rats thzoughout the next license term. A

copy of the SESAC-Public Broadcasting license agreement is

Ps Exh. S.

5 ~ ZnaSmuCh aS, per gg 2-4 abOVe, vOluntary liCenSe

agzeements have been negotiated with ASCAP, BMZ and, SISAC

(the three known performing rights licensing organizations),

the only issue remaining for ths CRT with respect to PSS'ompulsorylicense to pezform musical works is the

appropriate adjustment to the royalty rates now reflected in

Section so4.4 of the CRT Regulations. These rates are

applicable to copyright ownezs of musical works who are not
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affiliated with ASCAP, BÃI or SKSAC and whose works appear

in PBS ar PBS-station programming.'SS'roposal with

respect to the amendment of Section 304.4 for the upcoming

five-year period is quite straightforward: we propose that

the CRT increase the rates applicable to unaffi.liated,

copyright owners whose musical works are performed, in PBS ar

PBs-station pragramming in a manner consistent with the

voluntary license agreements negoti.ated by Public

Broadcasting with respect ta music performing rights for the

1993-1997 period.

6. Specifically, PBS proposes, with respect to each

type of use delineated in section 304 ': (i) that the rates

be increased by fi,fteen percent aver the 1988-1992 rates and

set at an ecpal amount far each year of the 1993-199'7 term&

and (ii) that this 'be accomplished, by averaging the rates in

effect for each year af the 1988-1992 periad, multiplying

that average or "blended" rate by 115 percent, and apply ng

that new fifteen-percent higher rate in each year of the

upcaming license term. The rates resulting fram this

1. Section 304.4 alsa sets forth separate rates for perfor-

mances af copyrighted music in HpR or NpR-station program-

ming- Wile Public Broadc:asting presents a single, unified

position herein with respect ta the method for adjusting
iees cantained in Section 304 ' and the proper level of such

the specif ic . rates propased for NpR and NpR-station

performances of works of unaffiliated copyright owners are

described in the accompanying affidavit of HPR's general

Counsel, Theodare A. Miles.
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methodology are reflected in PB Exh. 1, titled «Proposed

Amendments to CRT Regulations Part 304, Sections 1-13," at

g 304.4.~ PBS believes the ad)ustment proposed herein for

the rates contained in Section 304.4 to he fair and

reasonable for the following reasons:

(a) The proposed rates effectively mirror the

rate increases negotiated at arms'ength with the two ma)or

performing rights organizations, ASCAP and BSZ. Similarly,

providing for equivalent, flat annual rates over the course

of the 1993-1997 license term is consistent with all of the

voluntary performing rights license agreements reached hy

puhl.ic Broadcasting. The proposed schedule thus represents

a rate schedule and structure that gepresentatives of both

copyright owners and public broadcasting entities have found

to he fair and adequate compensation to copyright, owners.

Such marketplace rates are hy definition an excellent

measure of the value of copyrighted. music.

(h) Moreover, as the CRT's prior rulings have

emphasized, the use of negotiated rates as a benchmark in

tits- estah11,shment of compulsory license fees ks favoged hy

',,:,. F4 'statute. section 118(h) (3) expressly provides that the

, „ILQnanal «may consider the rates fog comparable
I

.,;, W"m&.-',Ii,, 'S Ixh 2 g'eflects Public Broadcasting's proposed CRT
'".,;;," ...""Rsipakations, Part 304& sections 1-13, gg amended.

I

hl
I
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circumstances under voluntary license agreements. ~'ndeed,
j.978, the Tribunal cited that provision in finding that

the rate schedules negotiated in a voluntary agreement

pzovided "useful guidance to the CRT" in adopting rate
schedules for unaffiliated copyright owners ~ 43 Fed. Rea

RI068, 25o69 (June 8, 197$ ). The Tribunal similarly has

been guided by the terms of voluntary agreements in both the

1.99'nd 1987 rate ad)ustment proceedings.

Recnrdine Riehts Rovalties

7. The Harry Fox Agency, Inc. ("MFA'~) represents

a significant percentage of music publishers with respect. to

the exploitation of synchronieation and, recording rights in

musical compositions. Zt is the largest such entity in the

music recording rights field. Since 197B, and for each

succeeding five-year license tena (1913-1967 ed 19ea-X,992),

Public Broadcasting negotiated voluntary agreements with HFA

covering public television and radio programming. These

agzeements, inter alia, incorporated, rate schedules to be

applied, on a per use basis, to musical works that HFA had

the right to license and which were contained in PBI-

distz'ibuted programming. public Broadcasting is pleased to
report that it has again reached agreement with HFA on a

license covering pubs.c television foz per use license ra'hes
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Bs-distributed programming during the per o

A copy of this agreement is PB xh.

8. The 1993-1997 HFA voluntary license agreement

calls for a fifteen percent rate increase compared to the

rates contained in the prior license agreement. The

increase was computed, consistent with Public Broadcasting's

proporoposal for "unaffiliated" performing rights rates under

Section 304.4 (discussed in $ 6 above), by averaging the

annual rates applicable in each year of the prior 1988-1992

agreement, multiplying that amount by 115 percent,. and then

applying that new fifteen-percent higher rate throughout the

five year license starting on January 1, 1993. The rates

from the prior HPA Agreement (submitted herewith as PB Exh.

7) accordingly have been modified as follows:

(A)
Avg.

9 0
+

Hew Rata

gogture 90s00 90a00 95.00

COitOert 26.75 26.75 28 '5
Socdrground 45.00 45.00 47.50

T,hjeII»',
: ':8$fl/1st 45,00 45. DD 47. 50

''Mer 18&25 18 ~ 25 19~25
"""  er.

47 ~ 50 50. 00 235. 00 47. 00 $ 54 ~ 05

19" 25 20 ~ 2$ 95. 25 19. 05 $ 21. 91

95. 00 100 o 00 470 ~ 00 94. DD $ 108 ~ 10

28. 75 29 ~ 75 139 ~ 75 27. 95 $ 32 15

47.50 50.00 235.00 47.00 5 54 05

t
; I

3. The same agreement covers National Public Radio

programming. The terms of the HPA agreement applicable to
public radio are described in the accompanying affidavit of

Mr- Miles.



APR 18 '96 88:55AM PBS LEGAL

9. Thus, in line with all the voluntary performing

rights license agreements (and Public Broadcasting's pro-

posal for "unaffiliated" performing rights rates), the

license negotiated with HFA calls for flat annual rates to

be applied consistently throughout the term of the

agreement.

10. In addition to the new agreement with HPA, several

other voluntary agreements concerning synchronization and

reCording rightS negotiated by PBS in the 1987-1989 period

have, by their terms, been extended to cover the period

January 1, 1993 through December 31, 1997. These agreements

between PBS and, respectively, the American Mechanical

Rights Agency, Inc. ("ANRA"), Copyright Management, Inc.

("CÃZ&) and Bug Music are PB Exhs. 8-10.

11. For unaffiliated copyright owners of recording

rights in musical compositions, PBS proposes that the CRT

set rates which correspond to the rates contained in the

voluntary license agreement negotiated with HFA. This is in

conformity with prior CRT practice.'

'IILJha
57923 (Dec. 29, 1982) (adopting, without discussion, the
rate increases proposed by PBS and NPR based upon the

y 8 & K eh
(Nov. 20, 1987) (finding proposed rates based on HFA

voluntary agreement reasonable for purposes of Section
304. 7) ~
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12. Specifically, pBS proposes that, as in the past,

the rates provided in section 304.7 of the cRT Regulations

for PBS-distributed programming and for nan PBS-distributed

programming in the aggregate ecXual the rates provide4 in the

N'A agreement for each specifie4 use category — feature,

concert feature, theme an4 background.

13. The voluntary license agreement with HFA provides

that all of the rights, licenses and uses for television are

compensated by the calculation of royalties based upon a

per-composition rate schedule for recording musical

compositions in PBS-distributed programs. There is no

separate rate for lacal, regional or other programs not

distributed nationally by PBS. This is consistent with

priar HFA-PBS-NPR agreements. Qg, ~, HFA-PBS-NPR

Agreement dated September 18, 1987 (PB Exh. 7) . Xn

recognition of this fact, the CRT, in the 1987 rate

ad)ustment proceeding, set PBS-distributed and local station

rates for recording rights that equaled, in the aggregate&

the single negotiated. HPA rate for each type af use. 52

h a

again- adopt. that methodology for.purposes, of determining

rates for unaffiliated copyright owners under Section 304.7.

Zf the CRT simply follows the methodology laid out in j 8

abave with respect Co each of the rate schedules for

television (PBS-distributed and nan PBS-distributed)
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contained in Section 304..7, (i~., increasing the average of

the five prior annual rates by fifteen percent), the rates,

in the aggregate, will conform to the rates reflected in the

HFA agreement. This vill ensure fair an4 reasonable royalty

payments ta bath unaffiliated copyright avners and those vho

receive remuneration pursuant ta the terms of the HFA

agreement.

ZX.

Visual wacke phasa ef proceedine

14. While PBS has endeavared, since the enactment of

Sectian 118, to negotiate voluntary license agreements vith

various associations of visual artists, these efforts have

been hampered by the fact that -- unlike music rights

societies which have the paver to bind their members,

callect rayalty payments on their behalf and provide related

warranties and indemnities to the licensee — most

associatians in the visual arts field do not have the same

power to bin4 their members. They thus cannot provi4e PSS

with the rights it requires under its voluntary agreements.

Indeed, in its 1978 decision, the CRT acknowledged the

"fragmented nature" af the visual arts field. 43 Fe8. See.

at 25070

'5- The visual artists arganiaations with vhom PBS has

negotiated in the past would not dispute these

11
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representations. Kr. Tad Crawford, who represents the

Coalition of Visual Artists (»CoVA») and the American

Society of Magazine Photographers (»ASAP»), has indicated in

the course of the last several rate ad)ustment proceedings

that -- notwithstanding PBS'esire to participate in

voluntary license agreements — COVA and AMP do not have

the authority to bind their members to the terms of such an

agreement. /gal 1987 Crawford Statement; 1987 Tr. 60-61;

1982 Tr. 316.

16. In 1987, however, for the first time in the

history of these proceedings, a voluntary license agreement

in the visual arts field, containing agreed-upon yer-work

rates for the licensed works„was successfully negotiated

between PBS and the Artists Rights Society, Inc. (»ARS") .

That Agreement (1987 pBS Rxh. 3) was dated September 18,

1987 ~ ARS represents primarily French artists. 1987 Tr.

60. It has the power to bind its members, receive royalty

payments on their behalf and provide related warranties and

indemnities. It has on the order of 5,000 members. 1987

PBS Exh. 3, Schedule A. The size of this representation in

relation to the total visual arts industry is not known.

1987 Tr. 60.

17. Pursuant to the provisions of paragraph 2(b) of

the 1987 PBS-ARs agreement, the terms of that agreement have

12
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been extended through December 31, 1997. The Agreement has

been refiled herein and comprises PB Exh. 11.

18. Subsequent to conclusion of the 1987 public

broadcasting rate ad)ustment proceedings and negotiation of

the agreement with ARS, PBS entered into a second voluntary

license agreement in the visual arts field. This agreement,

dated February 21, 1989, was with the visual Artists and

Galleries Association, Inc. ("VAGA") . Pursuant to that

agreement, PBS obtained the right to use copyrighted

pictorial, graphic and sculptural works of over 200 artists,
as well as the works of foreign artists belonging to various

European copyright societies represented by VAOA. The per-

work rates for the years 1989-1992 payable by PBS pursuant

to that agreement mirror the per-work rates contained in the

PSS-ARS agreement for such years.

19. Pursuant to the provisions of paragraph 2(b) of

the 1989 PBS-VAJA agreement, the terms of that agreement

have been extended through December 31, 1997. The Agreement

has been refiled herein and comprises PB Exh 12.

20. PBS proposes that the cRT set per-work rates

(under Section 304.8) for the use of published pictorial,

graphic and sculptural works for those artists not

affiliated with either ARS or VAGA that vill replicate the

fees ARS and VACA artists will receive during the 1993-1997

license term under the aforementioned agreements. The rates
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far this period comprise a continuation of the 1992 rates,

as set forth on Schedule B in bath the ARS and vAt A

agreements (PB Exhs. 11 and 12), respectively. PBS'raposal

for the "unaffiliated4 per-work rates under Section

304.8 — which correspands to the rates contained in the ARS

and vAOA agreements — is set, forth in PB Rxhs. 1 and 2, at

Section 304.8.

21- The rates set farth under the valuntary license

agreements with ARS and VMA surely provide the appropriate

benchmark for the setting of fair an4 reasonable rates far

the use of published pictarial, graphic and sculptural works

under Section 304.8. %ere the CRT to provide, under Section

304. 8, far higher rates far unaffiliated artists than those

which axe to be paid pursuant ta arms'ength voluntary

agreements, it would: (i) subvert the Tribunal's policy of

encouraging valuntary agreements; (ii) discourage future

negotiation of voluntary agreements; and (iii) place a

significant strain on the relationship between PBS and the

two organizations with whom it has negotiated license

agreements, with potentially adverse consecpxences for future

cooperative efforts between these parties. PSS'roposal

for rates under Section 304.8 therefore should be adopted.

22. PBS rectuests that the CRT adopt the royalty rates

prapased by PBS for music performing rights (Section 304.4),
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music recording rights {Section 304.7) and the use of

published visual vorks (Section 304.8) . The voluntary

agreements upon vhich all of these proposals are premised

render the rates suggested herein fair and reasonable~ they

comprise as good a proxy as can be found for the value of

the copyrighted elements at issue in this proceeding.

Paula . meson

Sworn to before me this
day of october, 1992

Wn C2,«.~,?
Notary Public

t?
go/s)/V~

15



April 18, 1996

MEMORANDUM

To: Marilyn J. Kretsinger
William Roberts
Tanya Sandros

From: Bob Cassler

Subject: PBS and the Unaffiliated Copyright Owners

In an earlier conversation, I asked Paula Jameson to identify
specifically which rule sections she was most concerned about in
next year's public broadcasting rate adjustment.

She has replied that her concerns are with %253.4 (performing
rights of musical works by unaffiliated composers), 5253.7
(recording rights for unaffiliated music publishers), and 5253.8
(display rights for unaffiliated visual artists).

She has faxed me PBS'leading in the 1992 rate adjustment
proceeding at the CRT. The pleading is intended to make the
following points:

(a) Although there is no way PBS could negotiate with
unaffiliate composers, the 15: increase for payments to unaffiliate
composers was based on agreements PBS reached with the performing
rights societies. See paragraph (a) on page 6.

(b) Although there is no way PBS could negotiate with
unaffiliated music publishers, the 15% increase for payments to
unaffiliated music publishers was based on the agreement PBS
reached with the Harry Fox Agency. See paragraph 11 on page 9.

(c) Although there is no way PBS could negotiate with
unaffiliated visual artists, the rates for unaffiliated visual
artists replicate the fees negotiated with the Visual Artists and
Galleries Association and the Artists Rights Society. See
paragraph 20 on page 13.

Please read the attached faxed pleading, and let's meet after
I return from vacation to discuss whether PBS could use 5251.63(b)
to have the Librarian adopt PBS-proposed rates in 1997, if they are
reached the same way they were reached in 1992.
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